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The Committee on Finance, to which was referred the bill (S. 2094) 
to amend the Trade Act of 1974 to ensure reciprocal trade opportu 
nities, and for other purposes, having considered the same, reports 
favorably thereon with amendments and recommends that the bill as 
amended do pass. The Finance Committee amendments are shown in 
the reported bill with matter proposed to be deleted struck through 
and the matter to be inserted shown in bold italic type.

I. SUMMARY

The Committee bill would amend Titles I and III of the Trade 
Act of 1974 by mandating new specific sector negotiating objectives, 
with respect to trade in services, high technology products, and re 
strictions on foreign direct investment; by giving the President 
tariff modification authority on certain high technology items; by 
authorizing the establishment of intergovernmental advisory com 
mittees; by requiring the United States Trade Representative to 
analyze and report on significant barriers to trade in U.S. products 
and services and restrictions on foreign direct investment by U.S. per 
sons ; by clarifying the President's authority to retaliate with respect 
to any goods or sector, whether or not involved in the act retaliated 
against and to take action notwithstanding any other delegation of 
authority to regulatory agencies; by providing the President with the 
authority to propose "fast track" legislation under the authority of

95-605 O



2

sections 102 and 151 of the Trade Act to carry out the objectives of 
section 301; by denning the term "commerce" to include foreign direct 
investment with implications for trade in goods and services, thereby 
permitting the President to retaliate against restrictions on such in 
vestment; by statutorily defining the terms "unjustifiable", "unrea 
sonable", and "discriminatory"; by providing for the initiation of 
section 301 investigations by the TJSTR; by providing -for delays of 
up to 90 days in the initiation of international consultations required 
by section 303; and by providing a specific exemption from the re 
quirements of the Freedom of Information Act for information sup 
plied under specified conditions during an investigation under section 
301 and restrictions on the use of such information.

II. GENERAL EXPLANATION

BACKGROUND

In section 102 of the Trade Act of 1974 (the Trade Act), the Con 
gress found that barriers to (and distortions of) international trade 
were reducing the growth of foreign markets for the products of 
United States agriculture, industry, miningj and commerce, diminish 
ing the intended mutual benefits of reciprocal trade concessions, ad 
versely affecting the United States economy, preventing fair and 
equitable access to supplies, and preventing the development of open 
and nondiscriminatory trade among nations. The Trade Agreements 
Act of 1979 implemented in U.S. law a number of agreements reached 
during the "Tokyo Round" of Multilateral Trade Negotiations deal 
ing with many of these barriers. During the course of a number of 
hearings (see, for example, Issues Relating to the Domestic Auto 
Industry III, December 1, 1981, Oversight of U.S. Trade Policy, 
July 8, 9, 13, and 28, 1981 and S. 2094 and other Reciprocity Bills 
March 24 and May 6,1982) since the passage of the Trade Agreements 
Act the Committee on Finance has received testimony concerning con 
tinued "limitations on access to foreign markets facing U.S. products 
and services and the restrictions placed on U.S. foreign direct in 
vestment. Such limitations and restrictions have become increasingly 
prevalent as a result of a number of factors including changing world 
trade patterns, technological developments, foreign domestic indus 
trial policies, and economic conditions. These developments have stim 
ulated a search for areas in which the multilateral system and do-^ 
mestic law can be improved to deal with these new problems.-

Even though progress has been made in the reduction of tariff and 
and nontariff barriers to trade in goods through successive rounds of 
multilateral trade negotiations, much remains to be done. Areas of 
substantial and increasing importance to the United States are not 
yet the subject of adequate international discipline. Those areas in 
clude trade in services, trade distorting investment restrictions and 
trade in high technology goods.

In November 1982, the trade ministers of the member countries of 
the General A^eement on Tariffs and Trade will meet to examine and 
improve the functioning of the trading system. In S. Res. 386 the 
Committee recognized the importance of a successful GATT minis-



terial and expects tfie administration to obtain agreement on the 
initiation of work programs on the emerging issues of trade in serv 
ices, trade distorting investment restrictions, and trade in high 
technology goods.

The principal authority of the President in U.S. law to take action 
against restrictions on the access of U.S. products and services to 
foreign markets is section 301 of the Trade Act. This authority, which 
was amended in the Trade Agreements Act of 1979, originated in 
authority granted to the President 60 years ago.

The Act of September 21, 1922, provided the President with 
authority to take action against the products of foreign countries 
which placed unfair burdens on the commerce of the United States. 
This authority was repealed in the Tariff Act of 1930 but was re 
placed by similar provisions in section 338 thereof. Under section 
338 the President is authorized to impose additional duties on articles 
from any foreign country imposing discriminatory restrictions on 
products of the United States.

While the President's authority to take action under section 338 of 
the Tariff Act of 1930 is limited to those situations in which the U.S. 
products are discriminated against, his authority was not so limited in 
section 252 of the Trade Expansion Act of 1962. Under this provision, 
the President was given various authorities to respond to foreign trade 
practices depending on the type of restriction involved. If an "unjusti 
fiable" restriction impaired the value of tariff commitments made to 
the United States, oppressed U.S. commerce, or prevented the mutu 
ally advantageous expansion of trade, the President, in addition to 
exercising whatever other authority he had to eliminate such restric 
tions, was directed to refrain from negotiating further tariff reduc 
tions with offending country or to withdraw benefits already pro 
claimed. If, however, the foreign import restrictions were imposed 
on U.S. agricultural products, the President was directed, notwith 
standing any other trade agreement, to impose duties or import re 
strictions as he deemed necessary on the products of the offending coun 
try to prevent the establishment of or to obtain the elimination of the 
import restricting measures.

If the restrictions were "unreasonable" (but not necessarily in viola 
tion of any international agreement) the President was permitted 
(but not required) to withdraw trade agreement concessions or refrain 
from proclaiming such concessions. The President was permitted to do 
so, however, only after taking into consideration the international obli 
gations of the United States.

The Trade Act repealed a number of provisions of the Trade Ex 
pansion Act of 1962. including section 252. The section was replaced by 
section 301 of the Trade Act, which was similar to section 252 in some 
respects but also contained significant differences. Section 301 pro 
vided the President with the authority to take action against "unjusti 
fiable", "unreasonable", or "discriminatory" restrictions which bur-, 
dened or restricted U.S. commerce. In addition, section 301 specifically 
listed subsidies and restrictions on access to supplies of food, raw ma 
terials, and manufactured products as unfair actions against which 
the Presidents could retaliate but deleted the specific retaliatory au 
thority with respect to restrictions on U.S. agricultural exports.



As in the 1962 Act, the President was given authority under section 
301 to take all appropriate steps otherwise within hip authority to ob 
tain the elimination of the restrictions in question as well as the au 
thority to suspend trade agreement concessions or impose duties or 
other import restrictions on the products of the offending country. In 
addition, the coverage of section 301 was expanded to include services 
associated with international trade. Thus, restrictions on both U.S. 
products and services could be retaliated against and the retaliatory 
actions which the President was authorized to take were expanded to 
include actions against services offered by the offending foreign coun 
tries as well as their products. Section 301 also established a procedure 
permitting the filing of complaints with the Special Representative 
for Trade Negotiations (now the USTR).

CURRENT LAW

Two major changes were made to section 301 by the Trade Agree 
ments Act of 1979. The President's authority was expanded in order 
that he would have clear authority to pursue U.S. rights under any 
applicable trade agreements and time limits were established for the 
conclusion of section 301 investigations.

Under section 301, as amended, the President is authorized, where 
appropriate, to use the authority set forth therein to enforce U.S. 
rights under trade agreements, including the various nontariff agree 
ments negotiated in the MTN. Section 301, as amended, specifically 
provides a process through which private parties, as well as the U.S. 
Government, can seek enforcement of rights created by these agree 
ments. It requires that consultations be initiated under the dispute 
settlement procedure of the applicable international agreement, if any. 
The time requirements set forth in section 301 within which the Pres'i- 
dent must act are also keyed to the. dispute settlement procedure in 
the particular agreement under which the complaint is brought.

The President is also authorized, where appropriate, to use section 
301 to respond to any "act, policy, or practice" of a foreign country 
that is inconsistent with the provisions of or denies benefits to the 
United States under any trade agreement, or is "unjustifiable," "un 
reasonable," or "discriminatory" and burdens or restricts United 
States commerce. All acts, policies, or practices covered under the 
1974 Act are covered under section 301, as amended, notwithstanding 
the deletion of the specific reference to subsidies and access restrictions 
as unfair acts. Amendments to the 1979 Act also clarified that U.S. 
"commerce" includes all services associated with international trade 
and not just those associated with trade in merchandise.

The President's retaliatory authority remained basically un 
changed in the 1979 Act. He is authorized to take any action other 
wise within his authority to respond to the foreign unfair actions. He 
is also authorized to suspend, withdraw, impose, or modify trade 
agreement concessions or impose duties or other import, restrictions 
or fees on the products or services of the foreign country.

Another change made by the 1979 Act was to provide a procedure 
through which the public coiild request from the USTR certain infor 
mation on foreign trade policies or practices. If such information is



not available, the USTR is required to request it from the relevant 
foreign government or decline to do so and inform the person making 
the request in writing of the reasons for refusing.

THE COMMITTEE BILL

The bill approved by the Committee would make the following 
changes to the Trade Act:

(1) A new section 104A would be added providing specific nego 
tiating objectives with respect to trade in services, high technology 
products, and restrictions on foreign direct investment;

(2) Section 135, which sets up a procedure through which 
trade negotiating advice is received from the private sector, 
would be amended to authorize the establishment of intergovern 
mental advisory committees;

(3) A new section 181 would be added requiring annual na 
tional trade estimates on significant barriers to the exportation 
of U.S. goods and services and restrictions on U.S. foreign direct 
investment and consultations with the Finance and Ways and 
Means Committees on trade policy priorities to enhance market 
opportunities;

(4) Section 301 would be amended to authorize specifically the 
President to retaliate against any goods or sector, whether or not 
involved in the act retaliated against and the President would 
specifically be authorized to retaliate against a good or service 
notwithstanding the authority of regulatory agencies to deal with 
the same matters;

(5) Section 301 would be amended to authorize the President 
to retaliate against restrictions on foreign direct investment by 
U.S. persons with implications for trade in goods and services, or 
to otherwise carry out the objectives of 301 by proposing "fast 
track" legislation under the authority of sections 102 and lf>l of 
the Trade Act of 1974;

(6) Section 301 would be amended by statutorily defining the 
terms "unreasonable", "unjustifiable" and "discriminatory" which 
currently exist in section 301 but are not defined:

(7) Section 302 would be amended to provide for the self- 
initiation of section 301 investigations by USTR;

(8) Section 303, which currently provides that international 
consultations must be initiated on the same date as an investiga- 
gation is instituted under section 301 would be amended to pro 
vide for a delay of up to 90 days before the initiation of consulta 
tions ; and

(9) Section 305 would be amended to provide for a specific 
exemption from the Freedom of Information Act for information 
received during an investi.<ration under section 301 and restrictions 
on the use of such information.

SECTION-BY-SECTION ANALYSIS

Section 1 of the bill sets forth the short title, "the Reciprocal Trade 
and Investment Act of 1982".



Section 2 sets forth the statement of purposes of the bill. These pur 
poses include the fostering of U.S. economic growth and employment 
by expanding competitive U.S. exports through the achievement of 
commercial opportunities in foreign markets substantially equivalent 
to those accorded by the United States; improving the ability of the 
President to identify and analyze barriers to U.S. trade and invest 
ment; encouraging the expansion of international trade in services 
through the negotiation of international agreements; and enhancing 
the free flow of foreign direct investment through the negotiation of 
bilateral and multilateral agreements.

Sectio-n 3 requires annual national trade estimates, reports to Con 
gress on action taken (including but not limited to any action under 
section 301) on matters identified in the national trade estimates 
and administrative provisions related to these estimates. Under pres 
ent law the Executive Branch has been slow to identifv critical prob 
lems and to take advantage of trade agreements to enforce United 
States rights of access. Formulating national trade estimates is a step 
in the direction of a more active policy of enforcing United States 
rights under trade agreements and identifying objectives for future 
negotiations. Under subsection (a) the USTR, through the inter- 
agency Trade Policy Committee, would be required to identify the 
acts, policies, and practices which constitute significant barriers to 
or distortions of U.S. exports of goods or services and U.S. foreign 
direct investment. In addition to foreign barriers, these could include 
U.S. export disincentives.

The bill specifies that the USTR shall identify and analyze acts, 
policies, and practices which restrict or distort foreign direct invest 
ment by U.S. persons especially if such investment has implications 
for trade in goods or services. It is the Committee's intention that the 
USTR should focus its efforts in the area of trade related investment 
issues and not on other issues, such as the expropriation of U.S. 
investments in foreign countries.

The bill also requires the USTR to make an estimate of the trade 
distorting impact of any act, policy, or practice identified. In making 
the national trade estimates the USTR is directed to take into account 
a number of specified factors including the relative impact of the bar 
riers, the availability of relevant information, and the extent to which 
the barriers are subject to international agreements as well as advice 
received under the advisory committee process. It is the Committee's 
intention in using the word "significant" and setting forth these fac 
tors among others be considered that the USTR vrill proceed against 
those barriers to the expansion of market opportunities"which are most 
important in terms of U.S. commercial interests and -with respect to 
which there is the greatest likelihood of achieving solutions, particu 
larly within accepted international procedures.

The specific inclusion of the Trade Policy Committee in this process 
is intended to make clear that the bill in no way serves to reorganize 
existing agency functions. Rather the structure established under 
section 242(a) of the Trade Expansion Act of 1962 is to continue to 
be utilized. While it is the intention of the Committee that the national 
trade estimates should be as specific as practicable, it is not intended



that they serve to prejudge or prejudice any petitions which have 
been or may be brought under the dispute settlement process.

/Subsection (b) requires the USTR to submit the analysis and esti 
mate within one year of the date of enactment of the bill and annually 
thereafter to the Committees on Ways and Means and Finance. These 
reports are to include information on any action being taken with 
respect to the actions which have been identified and analyzed includ 
ing but not limited to actions under section 301 or international nego 
tiations or consultations. While not requiring that any particular ac 
tion be taken, the Committee intends that the USTE should consider 
vigorously utilizing existing authorities and dispute settlement proce 
dures to deal with the identified barriers and distortions. This subsec 
tion also requires the USTE to keep the Ways and Means and Finance 
Committees currently informed on trade policy priorities for the 
purpose of expanding market opportunities. These consultations are 
not statutorily tied to the analysis and reporting requirements, but it 
is the Committee's intention that the required consultations draw 
heavily on the information and estimates developed during this proc 
ess. Information contained in national trade estimates may be classi 
fied or otherwise not be made public to the extent appropriate to the 
information contained therein.

In carrying out the requirements of this section, the head of each 
department or agency of the executive branch of the Government is 
authorized and directed to furnish to the USTE, or to the appropriate 
agency upon request such data, reports, and information as necessary 
for the USTE to carry out his functions under this section. The au 
thorization for agencies to furnish information to the "appropriate 
agency" is intended only to maintain existing interagency reporting 
relationships, such as that of the Federal Eeserve with the Department 
of the Treasury, and is not intended to impair the ultimate transmis 
sion of information to the USTE. It is the Committee's intention that 
this authority should be used by the USTE to request only that infor 
mation which is reasonably available to the particular agency. It is not 
intended to be a general grant of authority to require such agencies to 
gather information. The information may be requested and used to 
the extent not otherwise inconsistent with law. This specific limitation 
is intended by the Committee to make clear that information such as 
that obtained by the IBS is not within the scope of that which could 
be requested by or released to the USTE. It is also the Committee's in 
tention that information to be made available to the USTE would be 
provided subject to lawful regulations governing the protection of 
national security, business confidential, or otherwise privileged 
information.

Section 4 of the bill makes a number of amendments to Title III of 
the Trade Act of 1974. Section 301 (a) currently provides that action 
under this section may be taken on a nondiscriminatory basis or solely 
against the products or services of the foreign country or instrumental 
ity involved. The bill would amend current law to provide that the 
President may exercise his authority with respect to any goods or 
sector, on a nondiscriminatory basis or solely against the foreign 
country or instrumentality involved and without regard to whether or 
not such goods or sector were involved in the act, policy, or practice
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identified. This change in language is not intended to confer new re 
taliatory authority to the President; rather it is intended to clarify the 
President's existing authority. The use of the word "product" in cur 
rent law has raised questions as to whether its scope is limited to 
articles which have undergone some manufacturing or productive proc 
ess. The use of the word "goods" is intended to clarify that the Presi 
dent would have the authority to retaliate against any article whether 
or not it had undergone processing. Similarly the change from the 
word "service" to "sector" is intended to clarify that the President, 
in acting under section 301, could exercise his powers with respect to 
services olt'ered by foreign countries or foreign nationals as well as 
with respect to foreign direct investment in the United States either 
under legislation proposed under the "fast track" authority which 
would be established or any other independent grant of authority. At 
present such authority appears to be limited to the Mineral Lands 
Leasing Act of 1920 (30 USC 181).

Section 301 (b) currently authorizes the President to retaliate by 
(1) modifying trade agreement concessions and by (2) imposing duties 
or other import restrictions on the products of or fees or restrictions 
on the services of a foreign country. The bill would make the conform 
ing change of the word "goods" for the word "products" and would 
insert the phrase "notwithstanding any other provision of law" before 
the word impose". This amendment is intended to clarify the Presi 
dent's existing authority to impose restrictions notwithstanding the 
authority of an independent agency. While the authority of the Presi 
dent under section 301 is thus broad, the Committee does intend it be 
used with discretion. It may appropriately be used to impose restric 
tions on services previously licensed by an independent agency or by 
denying the grant of such a license but the Committee does not antic 
ipate the authority would be used to override U.S. treaty obligations.

The bill would also amend section 301 (b) by adding a new subsec 
tion (3) authorizing the President to propose "fast track" legislation 
under the procedures of sections 102 and 151 of the Trade Act of 1974 
to carry out the objectives of section 301 where additional retaliatory 
authority may be necessary. The bill would also amend the definition 
of the term U.S. "commerce" to include foreign direct investment by 
United States persons with implications for trade in goods or serv 
ices. It is not the Committee's understanding, however, that this lan 
guage would preclude the USTR from conducting an investigation, 
where appropriate on restrictions on portfolio investments. This 
would permit the President to propose "fast track" legislation pro 
viding for retaliation against, or designed to encourage the elimina 
tion of, restrictions on U.S. foreign direct investment. The Commit 
tee does not intend that the authority to propose "fast track" legis 
lation in any way restrict the President's authority to propose leg 
islations under nonf ast track procedures. The choice of whether or not 
to.oitilize the "fast track" would be solely within the President's dis 
cretion. Under the bill all the requirements for "fast track" legislation 
set forth in sections 102 and 151 would be applicable, including 90 days 
consultation with the cognizant committees prior to submitting such 
legislation.
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Section 301 (d) currently contains a definition of the term "com 
merce". As set forth above, the bill would amend subsection (d) by 
amending the term "commerce" to include foreign direct investment 
by United States persons with implications for trade in goods and 
services and would also include in that subsection definitions of the 
terms "unreasonable", "unjustifiable", and "discriminatory", which 
currently exist in section 301 but are not statutorily defined. The def 
initions of the latter three terms are not intended to expand the scope 
of the President's authority with respect to the types of acts against 
which he can retaliate. Rather, it is the Committee's intention that the 
definitions clarify existing law and give emphasis to the President's 
authority to retaliate against certain types of acts, policies, and 
practices.

The term "unreasonable" is defined as any act, policy, or practice 
which, while not necessarily in violation of or inconsistent with the 
international legal rights of the United States, is otherwise deemed to 
be unfair and inequitable. The term includes, but is not limited to, a 
denial of fair and equitable market opportunities, opportunities for 
the establishment of an enterprise, or provision of adequate protection 
of industrial property rights. The phrase "fair and equitable" is not 
defined, since it remains within the f resident's discretion to determine 
when circumstances exist which require action under this provision. 
The Committee believes the President will take into account a broad 
range of factors in making his determination as to when to proceed, 
but by including a specific noninclusive list in the bill wishes to em 
phasize that certain acts, policies and practices which are not neces 
sarily in violation of specific international agreements are becoming 
increasingly harmful to U.S. interests and should be dealt with 
accordingly.

Performance requirements and other restrictions which impair or 
distort the free flow of capital and inhibit U.S. firms from establishing 
themselves and operating abroad are increasing. The Committee has 
also received testimony and information concerning increasingly fre 
quent problems regarding the denial of adequate protection by for 
eign countries of U.S. intellectual property rights. The term "intel 
lectual property rights" is intended to be understood in the broadest 
sense and shall include patents, trademarks, trade names, copyrights. 
and trade secrets. Some of the problems involve: broad areas of inven 
tion not subject to patent coverage, such as chemical products; pat 
ents of narrow scope which can easily be worked around; unreasonable 
forced licensing and forfeiture provisions for patents; unduly short 
patent rights involving the inability to enjoin infringement, very low 
token fines where infringement is proved, protracted delay of proceed 
ings with no interim relief available to the patent holder, practically 
impossible burdens of proof of process infringement placed on patent 
holder, and the like.

The Committee believes that in determining whether adequate pro 
tection is being provided for such rights the President should consider 
the scope and degree of protection of the foreign country's laws and 
procedures. A key factor in the USTR's determination of whether 
to initiate a section 301 petition should be a consideration of the ap-
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propriate legal action available to, or taken by, the aggrieved United 
States party to defend its rights in the subject country. The Commit 
tee expects, however, that if the U.S. Trade Representative deter 
mines not to initiate a section 301 petition, due to pending action by 
a foreign country's judiciary, action on the petition should be post 
poned only for a reasonable period of time.

The term "unjustifiable" is defined as any act, policy or practice 
which is in violation of or inconsistent with the international legal 
rights of the United States, including but not limited to a denial of 
national or most-favored-nation treatment, the right of establishment 
or a denial of protection of industrial property rights. It is the belief 
of the Committee that this definition conforms with existing law and 
legislative history and is not an expansion of the category of unjusti 
fiable actions against which retaliation can be taken. The definition 
continues to address actions by a foreign government which are in 
consistent with U.S. international legal rights.

The term "discriminatory" is defined as including where appropri 
ate any act, policy, or practice which denies national or most-favored- 
nation treatment to U.S. goods, services, or investment. The phrase 
"where appropriate" has been included in the definition only to take 
into account those situations in which a denial of national or most- 
favpred-nation treatment, for example in the case of a GATT-com- 
patible customs union, is not an appropriate basis for action.

The bill amends section 302 of the Trade Act by authorizing tlie 
USTR to initiate investigations under section 301. According to testi 
mony received by the Committee, in many cases U.S. exporters ad 
versely affected by foreign practices inconsistent with U.S. trade 
agreement rights do not petition for assistance under section 301 for 
legitimate reasons, such as lack of information or a fear of retaliation. 
Therefore a vigorous policy of self-initiation is necessary to preserve 
U.S. market access under existing trade agreements. Under current 
law the President is authorized to take action either as a result of 
petition-initiated investigation or on his own motion by modifying 
duties or imposing fees or restrictions, but the USTR is not authorized 
to initiate investigations on the basis of which advice could be pro 
vided to the President. While providing authority for the USTR to 
initiate investigations, the bill provides that a decision to do so could 
only be taken after consultation with the appropriate committees 
established under section 135. Under the bill if the USTR deter 
mines to initiate this determination is to be published in the Federal 
Register and treated as if an affirmative determination on a petition 
had been made on the same date. This provision is intended to bring 
into play all the provisions applicable to petition based cases, 
to bring into play all the provisions applicable to petition based cases.

It is anticipated that USTR initiated cases would be the result of 
careful study, usually accomplished by national trade estimates, as 
well as careful coordination with statutory advisory committees. This 
process should, overall, result in a more coherent, aggressive, trade 
policy.

The bill would amend section 302 to require that a summary of the 
petition on the basis of which an investigation is instituted, rather 
than the petition itself, be published in the Federal Register. Copies



of the documents would be provided at cost. The publication of entire 
petitions in the Federal Register has become an increasingly costly 
undertaking. The Committee believes that publication of a summary 
together wich the availability of the documents at reproduction cost 
will save money and at the same time provide the public with ade 
quate notice and information with respect to cases which are 
instituted.

Section 303 of the Trade Act currently provides that on the date 
an affirmative determination is made to institute an investigation 
under section 301 the USTR must request consultations with the 
foreign country concerned regarding the issues raised in the petition. 
The administration has testified that the requirement of simultaneous 
initiation and requests for consultations has caused problems in sev 
eral cases in which the petitions on which investigations are initiated 
did not provide an adequate basis for proceeding internationally. The 
bill would amend section 303 to provide USTR with the authority 
to delay for up to 90 days any request for consultations for the pur 
pose of verifying or improving the petition to insure an adequate basis 
for consultation. The bill would also require the USTR to publish 
notice of the delay in the Federal Register and report to Congress on 
the reasons for such delay in the report currently required under sec 
tion 306. It is the belief of the Committee that this authority should 
be used only in the unusual circumstances described and that the 
USTR should continue to make every effort to conclude section 301 
actions within the prescribed normal time limits.

The bill reported by the Committee would also amend section 305 
by adding a new subsection with respect to the treatment of confi 
dential business information. The administration has testified 
that many U.S. firms or groups are reluctant to petition for investi 
gations under section 301 because of their concern that anv confi 
dential business information. Many U.S. firms or groups are reluctant 
to petition for investigations under section 301 because of their con 
cern that any confidential business information which they might 
provide during the course of the proceeding might be subject to dis 
closure or that they will be subject to retaliatory actions in the offend 
ing country. The bill provides a specific exception from the Freedom 
of Information Act for business confidential information requested 
and received by the USTR in aid of any investigation under Chapter 
1 of Title III of the Trade Act and provides that such inforniixtion 
shall not be made available if submitted under the circumstances set 
forth therein. The bill provides the USTR with authority to prescribe 
regulations concerning provision of nonconfidential summaries of 
such information in order to give USTR the necessary flexibility in 
dealing with foreign countries or instrumentalities which provide 
such information but cannot be compelled to provide summaries. The 
bill also authorizes the USTR to use the information or make it avail 
able to an employee of the Federal Government for use in a section 
301 investigation but requires that it be made available to any other 
person only in a form in which it cannot be associated with the source 
of the information. The Committee believes that by protecting con 
fidential information and its source these provisions will encourage
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and facilitate the filing of legitimate petitions under section 301, as 
well as encouraging and supporting self-initiated investigations.

Section 5 of the bill would amend Chapter 1 of title I of the Trade 
Act by adding a new section 104A providing specific negotiating 
objectives with respect to international trade in services and invest 
ment and high technology products. Under the provisions of the bill 
principal U.b. negotiating objectives with respect to trade in services 
would be the reduction or elimination of barriers to or distortions of 
international trade in services and the development of internationally 
agreed rules, including dispute settlement procedures, to reduce or 
eliminate such barriers. The terms "services" and "services associated 
with international trade" have not been defined. The committee was 
concerned that any definition would be limiting. The intent of the 
committee is that "services" and, for purposes of section 301 "services 
associated with international trade" be defined as broadly as possible.

Similar!}' the bill sets forth as negotiating objectives with respect to 
foreign direct investment the reduction or elimination of artificial or 
trade distorting barriers and the development of rules, including dis 
pute settlement procedures, to ensure the free flow of foreign direct 
investment and the reduction or elimination of the trade distortive 
effects of certain investment related measures.

The bill also provides that principal U.S. negotiating objectives 
with respect to high technology products shall be to obtain and pre 
serve the maximum openness of trade and investment in high tech 
nology products and related services; to obtain the elimination or 
reduction of or compensation for the significantly distorting effects 
of foreign government actions which affect trade in high technology 
products identified in the studies which would be required under sec 
tion 181; to obtain commitments that the official policy of foreign 
governments or instrumentalities will not discourage government or 
private procurement of foreign high technology products; to obtain 
the reduction or elimination of all tariffs and barriers on U.S. exports 
of high technology products particularly key commodity products 
(a term the committee uses to identify standardized products sold in 
substantial quantities throughout the world such as the 64,000 random 
access memory electronic silicon chip); -to obtain commitments to 
foster national treatment; to obtain commitments to foster pursuit of 
joint scientific cooperation and to ensure that access to the results of 
cooperative efforts should not be impaired; and to provide minimum 
safeguards for the acquisition and enforcement of industrial property 
rights and the property value of proprietary data.

Section 6 of the bill contains additional provisions with respect to 
trade in services. Subsection (a) provides that the USTR, through the 
interagency Trade Policy Committee, shall develop and coordinate 
U.S. policies concerning trade in services and that each department 
or agency responsible for the regulation of a service industry shall 
advise and work with the USTR concerning matters that have come 
to the department's or agency's attention with respect to the treatment 
of U.S. service sector interests in foreign markets or allegations of 
unfair practices by foreign governments or companies in a service 
sector. The committee intends that the existing trade policy structure 
be utilized to develop and coordinate policies concerning trade in



services but has specified that these efforts be carried out in conform- 
ance with existing provisions of law in order to ensure that no author 
ity granted under this section be construed as altering the existing 
authority of any agency or department with respect to any specific 
service sector.

Subsection (b) would establish in the Department of Commerce a 
service industry development program. Subsection (c) provides that 
it is the policy of the Congress that the President shall, as he deems 
appropriate, consult with state governments on issues of trade policy 
affecting them. It also authorizes the President to establish one or 
more intergovernmental policy advisory committees under the struc 
ture and procedures established in Section 135 of the Trade Act. It 
is the committee's intention that these intergovernmental advisory 
committees be established and utilized only in the areas, like insurance 
or procurement, where the states have particular interests and not 
across the broad spectrum of trade issues.

Section 7 of the bill would amend section 102 of the Trade Act by 
defining the term "international trade." to include foreign direct in 
vestment by United States persons, especially if such investment has 
implications for trade in goods and services. This change would pro 
vide the President with specific authority to negotiate with respect to 
barriers on such foreign direct investment.

Section 8 of the bill would provide the President with authority 
to enter into bilateral or multilateral agreements as may be necessary 
to achieve the objectives of this section and those set forth in the pro 
posed section 104A(c) concerning high technology products. Subsec- 
t-um (b) requires the Department of Commerce to submit a report 
within one year analyzing factors affecting the competitiveness of U.S. 
high technology industries. These factors would include those not dealt 
with under the report required by Section 3 of the bill. Subsection (c) 
would provide the President with a five-year authority to eliminate 
the duties on specified items within seven item numbers of the Tariff 
Schedules of the United States in order to carry out any agreement 
concluded as a result of the negotiating objectives xmder the proposed 
section 104A.

III. VOTE OP THE COMMITTEE

In compliance with section 133 of the Legislative Keorganization 
Act of 1946, the committee states that the bill was ordered favorably 
reported by a vote of 17 ayes and 2 nays.

IV. BUDGETARY IMPACT OF THE BILL

In compliance with section 252 (a) of the Legislative Keorganiza- 
tion Act of 1970, the following statement is made relative to the costs 
to be incurred in carrying out the bill and the effect on revenues of the 
bill. The committee does not expect any immediate impact on 
revenues from the tariff reducing authority provided in the bill. It is 
expected that the negotiations authorized by the bill will not be com 
pleted for some time. If the full authority were used to eliminate 
duties on the seven specified items the committee estimates there could 
be a possible loss of customs revenues of between $400 million and 
$500 million dollars by 1&87.

95-605 0-82-2
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V. REGULATORY IMPACT OF THE BILL

In compliance with paragraph 11 (b) of rule XXVI of the Stand 
ing Rules of the Senate, the committee states that the provisions of 
the committee bill will not regulate any individuals or businesses, will 
not impact on the personal privacy of individuals, and will result 
in no additional paperwork.

VI. CHANGES IN EXISTING LAW

In compliance with paragraph 12 of rule XXVI of the Standing 
Rules of the Senate, the changes in existing law made by the bill 
as reported are shown below (existing law proposed to be omitted is 
enclosed in black brackets, new matter is printed in italic, existing 
law in which no change is proposed is shown in roman):

Public La.w 93-618, 93rd Congress, H.R. 10710, January 3, 1975

AN ACT To promote the development of an open, nondiscriminatory, and fair 
world economic system, to stimulate fair and free competition between tbe 
United States and foreign nations, to foster the economic growth of, and fall 
employment in, the United States, and for other purposes.

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That this Act, with 
the following table of contents, may be cited as the "Trade Act of 
1974".

TABLE OF CONTENTS

TITLE I NEGOTIATING AND OTHER AUTHORITY 

CHAFTEB 1 RATES OP DUTY AND OTHER TRADE BARRIERS

Sec. 101. Basic authority for trade agreements.
Sec. 102. Nontariff barriers to and other distortions of trade.
Sec. 103. Overall negotiating objective.
Sec. 104. Sector negotiating objective.
Sec. 104A.. Negotiating objectives with respect to trade in services,  foreign

direct investment, and high technology products. 
Sec. 105. Bilateral trade agreements. 
Sec. 106. Agreements with developing countries. 
Sec. 107. International safeguard procedures. 
Sec. 108. Access to supplies. 
Sec. 109. Staging requirements and rounding authority.

CHAPTER 2 OTHEB AUTHORITY

Sec. 121. Steps to be taken toward 6ATT revision; authorization of appropria 
tions for GATT.

Sec. 122. Balance-of-payments authority.
Sec. 123. Compensation authority.
Sec. 124. Two-year residual authority to negotiate duties.
Sec. 125. Termination and withdrawal authority.
Sec. 126. Reciprocal nondiscriminating treatment
Sec. 127. Reservation of articles for national security or other reasons.
Sec. 128. Modification and continuance of treatment with respect to duties on 

high technology products.

CHAPTER 3 HEARINGS AND ADVICE CONCERNING NEGOTIATIONS

Sec. 131. International Trade Commission advice.
Sec. 132. Advice from departments and other sources.
Sec. .133. Public hearings.
Sec. 134.. Prerequisites for offers.
Sec. 135. Advice from private or public sector.
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CHAPTER 4 OFFICE OF THE SPECIAL REPRESENTATIVE FOB TRADE NEGOTIATIONS 

Sec. 141. Office of the Special Representative .for Trade" Negotiations. 

CHAPTER 5 CONGRESSIONAL PROCEDURES WITH RESPECT TO PRESIDENTIAL ACTIONS

Sec. 151. Bills implementing trade agreements on nontariff barriers and reso 
lutions approving commercial agreements with Communist countries. 

Sec. 152. Resolutions disapproving certain actions.
Sec. 153. Resolutions relating to extension of waiver authority under section 402. 
Sec. 154. Special rules relating to congressional procedures.

CHAPTER 6 CONGRESSIONAL LIAISON AND REPORTS

Sec. 161. Congressional delegates to negotiations.
Sec. 162. Transmission of agreements to Congress.
Sec. 163. Reports.

CHAPTER 7 UNITED STATES INTERNATIONAL TRADE COMMISSION

Sec. 171. Change of name of Tariff Commission.
Sec. 172. Organization of the Commission.
Sec. 173. Voting record of commissioners.
Sec. 174. Representation in court proceedings.
Sec. 175. Independent budget and authorization of appropriations.

CHAPTER 8 BARRIERS TO MARKET ACCESS 

Sec. 181. Actions concerning barriers to market access.

««» * » 

TITLE III RELIEF FROM UNFAIR TRADE PRACTICES

CHAPTER 1 ENFORCEMENT OF UNITED STATES RIGHTS UNDER TRADE AGREEMENTS 
AND RESPONSE TO CERTAIN FOREIGN TRADE PRACTICES

Sec. 301. Determinations and action by President.
Sec. 302. [Petition for Presidential action.] Initiation of investigations l>y

United States Trade Representative. 
Sec. 303. Consultation upon initiation of investigation. 
Sec. 304. Recommendations by the Special Representative. 
Sec. 305. Requests for information. 
Sec. 306. Administration.".

THE TRADE ACT OF 1974
TITLE I—NEGOTIATING AND OTHER AUTHORITY

CHAPTER 1—RATES OF DUTY AND OTHER TRADE
BARRIERS

SEC. 102. NONTARIFF BARRIERS TO AND OTHER DIS 
TORTIONS OF TRADE.

(g) For purposes of this section 
(1) the term "barrier" includes the American selling price basis 

of customs evaluation as defined in section 402 or 402a of the Tariff 
Act of 1930, as appropriate;

(2) the term "distortion" includes a subsidy; and
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5 (3) the term "international trade" includes trade in both goods 
services.] 

(3) the term "international trade 1 "1 includes 
(A ) trade in both goods and services, and
(B) foreign direct investment by United States persons, 

especially if such investment has implications for trade in 
goods and services.

SEC. 104. SECTOR NEGOTIATING OBJECTIVE.
(a) A principal United States negotiating objective under sections 

101 and 102 shall be to obtain, to the maximum extent feasible, with 
respect to appropriate product sectors of manufacturing, and with 
respect to the agricultural sector, competitive opportunities for United 
States exports to the developed countries of the world equivalent to the 
competitive opportunities afforded in United States markets to the 
importation of like or similar products, taking into account all bar 
riers (including tariffs) to and other distortions of international 
trade affecting that sector.

(b) As a means of achieving the negotiating objective set forth in 
subsection (a), to the extent consistent with the objective of maximiz 
ing overall economic benefit to the United States (through maintain 
ing and enlarging foreign markets for products of United States 
agriculture, industry, mining, and commerce, through the develop 
ment of fair and equitable market opportunities, and through open 
and nondiscriminatory world trade), negotiations shall, to the extent 
feasible be conducted on the basis of appropriate product sectors of 
manufacturing.

(c) For the purposes of this section and section 135, the Special Rep 
resentative for Trade Negotiations together with the Secretary of 
Commerce, Agriculture, or Labor, as appropriate, shall, after consulta 
tion with the Advisory Committee for Trade Negotiations established 
under section 135 and after consultation with interested private or non- 
Federal governmental organizations, identify appropriate product 
sectors of manufacturing.

(d) If the President determines that competitive opportunities in 
one or more product sectors will be significantly affected by a trade 
agreement concluded under section 101 or 102, he shall submit to the 
Congress with each such agreement an analysis of the extent to which 
the negotiating objective set forth in subsection (a) is achieved by such 
agreement in each product sector or product sectors.

SEC. 104A. NEGOTIATING OBJECTIVE S WITH RESPECT 
TO TRADE IN SERVICES, FOREIGN DIRECT 
INVESTMENT, AND HIGH TECHNOLOGY 
PRODUCTS.

(a) TRADE iff SERVICES. Principal United States negotiating ob 
jectives under section 102 shall be 

(1} to reduce or to eliminate barriers to, or other distortions of, 
international trade in services (particularly United States service 
sector trade in foreign markets) , including barriers that deny na-
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tional treatment and the rights of establishment and operation in 
such markets; and

(2) to develop internationally agreed rules, including dispute 
settlement procedures, which 

(A) are consistent with the commercial policies of the 
United States, and

(B) will reduce or eliminate such barriers or distortions 
and help insure open international tra^e in services.

(b) FOREIGN DIRECT INVESTMENT. Principal United States nego 
tiating objectives under section 102 shall be 

(1) to reduce or to eliminate artificial or trade-distorting barri 
ers to foreign direct investment, to expand the principle of na 
tional treatment, and to reduce unreasonable barriers to establish 
ment; and

(2) to develop internationally agreed rules including dispute 
settlement procedures, which 

(A) will help ensure a free flow of foreign direct invest 
ment, and

(B\ will reduce or eliminate the trade distortive effects of 
certain investment related measures.

(c) HIGH TECHNOLOGY PRODUCTS.—Principal United States negoti 
ating objectives shall be 

(1) to obtain and preserve the maximum openness with respect 
to international trade and investment in high technology products 
and related services;

(2) to obtain the elimination or reduction of, or compensation 
for, the significantly distorting effects of, foreign government 
acts, policies, or practices identified in section 181, with particular 
consideration given to the nature and extent of foreign govern 
ment intervention affecting United States exports of high tech 
nology products or investments in high technology industries, 
including 

(A ) foreign industrial policies which distort international 
trade or investment;

(B) measures which deny national treatment or otherwise 
discriminate in favor of domestic high technology industries;

(C) measures which impair access to domestic markets for 
key commodity products; and

(D) measures which facilitate or encourage anticompeti 
tive market practices or structures;

(3) to obtain commitments that official policy of foreign coun 
tries or instrumentalities will not discourage government or pri 
vate procurement of foreign high technology products and related 
services;

(4) to obtain the reduction or elimination of all tariffs on, and 
other barriers to, United States exports of high technology prod 
ucts and related services;

(5) to obtain commitments to foster national treatment; and
(6) to obtain commitments to 

(A) foster the pursuit of joint scientific cooperation be 
tween companies, institutions or governmental entities of the
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United States and those of the trading partners of the United 
States in areas of mutual interest through such measures as 
financial participation and technical and personnel ex 
changes^ and

(B) insure that access by all participants to the results of 
any such cooperative efforts should not be impaired; and 

(7) to provide effective minimum safeguards for the acquisition 
and enforcement, of intellectual property rights and the property 
value of proprietary data."; and

(d) DEFINITION OF BARRIERS AND OTBER DISTORTIONS. For purposes 
of subsection (a), the term "barriers to, or other distortions of, inter 
national trade in services'''' includes, but is not limited to 

(1) barriers to the right of establishment in foreign markets,
ana

(2) restrictions on the operations of enterprises in foreign 
markets, including 

(A) direct or indirect restrictions on the transfer of in 
formation into, or out of, the country or instrumentality 
concerned, and

(B) restrictions on the use of data processing facilities 
within or outside of such country or instrumentality.

CHAPTER 2-JOTHER AUTHORITY

SEC. 128. MODIFICATION AND CONTINUANCE OF TREAT 
MENT WITH RESPECT TO DUTIES ON HIGH 
TECHNOLOGY PRODUCTS.

(a) In order to carry out any agreement concluded as a result of 
the negotiating objectives under section 104A(c), the President may 
proclaim, subject to the provisions of chapter 3 

(1) such modification, elimination, or continuance of any exist 
ing duty, duty-free, or excise treatment, or

(2) such additional duties, 
as he deems appropriate.

(b) The President shall exercise his authority under subsection (a) 
only with respect to the following items listed in the Tariff Schedules 
of the United States (19 U.S.C. 1202):

(1 } Accounting, computing, and other data processing machines 
provided for in item 676J.5.

(2) Data processing machines provided for in item 676J30.
(3) Parts of automatic data processing machines (and units 

thereof) provided for in item 676.52.
(4) Transistors provided for in item 687.70.
(5) Monolithic integrated circuits provided for in item 687.74-
(6) Integrated circuits provided for in item 687.77.
(7) Electronic components provided for in item 681 £1.

(c) Termination. The President may exercise his authority under 
this section only during the 5-year period beginning on the date of the 
enactment of the Reciprocal Trade and Investment Act of 1982.
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CHAPTER 3—HEARINGS AND ADVICE 
CONCERNING NEGOTIATIONS

******* 
SEC. 135. ADVICE FROM PRIVATE OR PUBLIC SECTOR.

(a) The President, in accordance with the provisions of this sec 
tion, shall seek information and advice from representative elements 
of the private sector and the non-Federal governmental sector with 
respect to negotiating objectives and bargaining positions before 
entering into a trade agreement referred to in section 101 or 102.

(b) (1) The President shall establish an Advisory Committee for 
Trade Negotiations to provide overall policy advice on any trade 
agreement referred to in section 101 or 102. The Committee shall be 
composed of not more than 45 individuals, and shall include repre 
sentatives of government, labor, industry, agriculture, small business, 
service industries, retailers, consumer interests, and the general public.

(2) The Committee shall meet at the call of the Special Repre 
sentative for Trade Negotiations, who shall be the Chairman. The 
Committee shall terminate upon submission of its report required 
under subsection (e)(2). Members of the Committee shall be ap 
pointed by the President for a period of 2 years and may be reap- 
pointed for one or more additional periods.

(3) The Special Representative for Trade Negotiations shall make 
available to the Committee such staff, information, personnel, and 
administrative services and assistance as it may reasonably require to 
carry out its activities.

(c) (1) The President may, on his own initiative or at the request 
of organizations representing industry, labor, or agriculture, estab 
lish general policy advisory committees for industry, labor, and agri 
culture, respectively, to provide general policy advice on any trade 
agreement referred to in section 101 or 102. Such committees shall, 
insofar as practicable, be representative of all industry, labor, or 
agricultural interests (including small business interests), respec 
tively, and shall be organized by the President acting through the 
Special Representative for Trade Negotiations and the Secretaries 
of Commerce, Labor, and Agriculture, as appropriate.

(2) The President shall, on his own initiative or at the request of 
organizations in a particular sector, establish such industry, labor, or 
agricultural sector advisory committees as he determines to be neces 
sary for any trade negotiations referred to in section 101 or 102. Such 
committees shall, so far as practicable, be representative of all indus 
try, labor, or agricultural interests including small business interests 
in the sector concerned. In organizing such committees the President, 
acting through the Special Representative for Trade Negotiations 
and the Secretary of Commerce. Labor, or Agriculture, as appropri 
ate, (A) shall consult with interested private organizations, and 
(B) shall take into account such factors as patterns of actual and 
potential competition between United States industry and agriculture 
and foreign enterprise in international trade, the character of the 
nontariif barriers and other distortions affecting such competition,
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the necessity for reasonable limits on the number of such product 
sector advisory committees, the necessity that each committee be 
reasonably limited in size, and that the product lines covered by each 
committee be reasonably related. 

(3) The President 
(A) may establish policy advisory committees representing 

non-Federal governmental interests to provide, where the Presi 
dent finds it necessary policy advice (i) policy advice on matters 
referred to in subsection (a) / and (ii) to provide policy advice 
with respect to implementation of trade agreements, and

(B) shall include as members of committees established under 
paragraph (£) representatives of non-Federal governmental 
interests where he finds such inclusion appropriate after con 
sultation by the Trade Representative with such representatives. 

(g) (1) (A) Trade secrets and commercial or financial information 
which is privileged or confidential, submitted in confidence by the 
private or non-Federal government sector to officers or employees of 
the United States in connection with trade negotiations, shall not be 
disclosed to any person other than to—

(i) officers and employees of the United States designated by 
the Special Representative for Trade Negotiations, and

(ii) members of the Committee on Ways and Means of the
House of Representatives and the Committee on Finance of the
Senate who are accredited as official advisers under section 161
(a) or are designated by the chairman of either such committee
under section 161 (b) (2), and members of the staff of either such
committee designated by the chairman under section 161 (b) (2),

for use in connection with negotiation of a trade agreement referred
to in section 101 or 102.

(B) Information, other than that described in paragraph (A), and 
advice submitted in confidence by the private or non-Federal govern 
ment sector to officers or employees of the United States, to the Ad 
visory Committee for Trade Negotiations or to any advisory com 
mittee established under subsection (c), in connection with trade 
negotiations, shall not be disclosed to any person other than— 

(i) the individuals described in subparagraph (A), and 
(ii) the appropriate advisory committees established under this 

section.
(2) Information submitted in confidence by officers or employees of 

the United States to the Advisory Committee for Trade Negotiations, 
or to any advisory committee established under subsection (c), shall 
not be disclosed other than in accordance with rules issued by the 
Special Representative for Trade Negotiations and the Secretary of 
Commerce, Labor or Agriculture, as appropriate, after consultation 
with the relevant advisory committees established under subsection 
(c). Such rules shall define the categories of information which re- 
(juire restricted or confidential handling by such committee consider 
ing the extent to which public disclosure of such information cnn rea 
sonably be expected to prejudice United States negotiating objectives. 
Such rules shall, to the maximum extent feasible, permit meaningful



21

consultations by advisory committee members with persons affected 
by proposed trade agreements.

(h) The Special Representative for Trade Negotiations, and the 
Secretary of Commerce, Labor, or Agriculture, as appropriate, shall 
provide such staff, information, personnel, and administrative services 
and assistance to advisory committees established pursuant to sub 
section (c) as such committees may reasonably require to carry out 
their activities.

(i) It shall be the responsibility of the Special Representative for 
Trade Negotiations, in conjunction with the Secretary of Commerce. 
Labor, or Agriculture, as appropriate, to adopt procedures for con 
sultation with and obtaining information and advice from the advi 
sory committees established pursuant to subsection (c) on a continuing 
and timely basis, both during preparation for negotiations and actual 
negotiations. Such consultation shall include the provision of informa 
tion to each advisory committee as to (1) significant issues and de 
velopments arising in preparation for or in the course of such 
negotiations, and (2) overall negotiating objectives and positions of 
the United States and other parties to the negotiations. The Special 
Representative for Trade Negotiations shall not be bound by the ad 
vice or recommendations of such advisory committees but the Special 
Representative for Trade Negotiations shall inform the advisory com 
mittees of failures to accept such advice or recommendations, and the 
President shall include in his statement to the Congress, required by 
section 163, a report by the Special Representative for Trade Negotia 
tions on consultation with such committees, issues involved in such 
consultation, and the reasons for not accepting advice or recommenda 
tions.

(j) In addition to any advisory committee established pursuant 
to this section, the President shall provide adequate, timely and con 
tinuing opportunity for the submission on an informal and, if such 
information is submitted under the provisions of subsection (g), con 
fidential basis by private or non-Federal government organizations or 
groups, representing government, labor, industry, agriculture, small 
business, service industries, consumer interests, and others, of statis 
tics, data, and other trade information, as well as policy recommenda 
tions, pertinent to the negotiation of any trade agreement referred to 
in section 101 or 102.

Advisory committees established by Department of Agriculture
(1) The provisions of title XVIII of the Food and Agriculture Act 

of 1977 shall not apply to an advisory committee established under 
subsection (c) of this section.

(m) Non-Federal Government Defined. The term "non-Federal 
government" means 

(1) any State, territory or possession of the United States, or 
the District of Columbia, or any political subdivision thereof, or

(2) any agency or instrumentality of any entity described in 
paragraph, (1).
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CHAPTER 4—OFFICE OF THE SPECIAL 
REPRESENTATIVE FOR TRADE NEGOTIATIONS

SEC. 141. OFFICE OF THE SPECIAL REPRESENTATIVE 
FOR TRADE NEGOTIATIONS

* * * * * * ' *
(d) The Special Representative for Trade Negotiations may, for 

the purpose of carrying out his functions under this section—
(6) accept voluntary and uncompensated services, notwith 

standing the provisions of section 3679 (b) of the Revised Statutes 
(31U.S.C. 665 (b)); [and]

(7) adopt an official seal, which shall be judicially noticed[.]/ 
and

(8) provide, where authorized by law, copies of documents to 
persons at cost, except that any funds so received shall be credited 
to, and, be available for use from, the account from ichich cxepndi- 
tures relating thereto were made.
*******

CHAPTER 8—BARR1ERS TO. MARKET ACCESS
SEC. 181. ACTIONS CONCERNING BARRIERS TO MARKET 

ACCESS

(a) NATIONAL TIIADE ESTIMATES. 
(1) In general. Not later than the date on which the initial 

report is required under subsection (b)(l), the United States 
Trade Representative, through the interagency trade organiza 
tion established pursuant to section %4 ( a)  f the Trade Expan 
sion Act of 1962, shall 

(A) identify and analyze acts, policies, or practices which 
constitute significant barriers to, or distortions of 

(i) United States exports of goods or services, and 
(ii) foreign direct investment by United States per 

sons, especially if such investment has implications for 
trade in goods or services; and

(B) mfike an estimate of the trade-distorting impact on 
United States commerce of any act, policy, or practice identi 
fied under subparagraph (A).

(£) Certain factors taken into account in making analysis and 
estimate. In making any analysis or estimate under paragraph, 
(1), the Trade Representative shall take into account 

(A) the relative impact of the act, policy, or practice on 
United States commerce;

(B) the availability of information to document prices, 
market shares, and other matters necessary to demonstrate the 
effects of the act, policy, or practice;

(C) the extent to which such act, policy, or practice is sub 
ject to international agreements to which the United States is 
a party; and



(D) any advice given through appropriate committees 
established, pursuant, to section 135.

(3) Annual revisions and updates. The Trade Representative 
shatt annually revise and update'the analysis and estimate under 
paragraph (1). 

(b) REPORT TO CONGRESS. 
(1) Iff GENERAL. On or before the date which is one year after 

the date of the enactment of the Reciprocal Trade and Investment 
Act of 1982, and each year thereafter, the Trade Representative 
shall submit the analysis and estimate under subsection (a) to the 
Committee on Finance of the Senate and to the Committee on 
Ways and Means of the House of Representatives.

(2) REPORTS TO INCLUDE INFORMATION WITB RESPECT TO ACTION BE 
ING TAKEN. The Trade Representative shall include in each re 
port submitted under paragraph (1) information with respect to 
any action taken to eliminate any act, policy, or practice identified 
under subsection (a) , including, but not limited to 

iA) any action under section 301. or 
B] negotiations or consultations with foreign govern 

ments.
(3) CONSULTATION WITB CONGRESS ON TRADE POLICY PRIORITIES.  

The Trade Representative shall keep the committees described in 
paragraph (1) currently informed with respect to trade policy 
priorities for the purposes of expanding market opportunities, 

(c) ASSISTANCE ov OTHER AGENCIES. 
(1) Furnishing of information. The head of each department 

or agency of the executive branch of the Government, including 
any independent agency, is authorized and directed to furnish to 
the Trade Representative or to the appropriate agency, upon re- 
guest, such data, reports, and other information as is necessary 
for the Trade Representative to carry out his functions under this 
section.

(2) Restrictions on release or use of information. Nothing in 
this subsection shatt authorize the release of information to, or 
the use of information by, the Trade Representative in a manner 
inconsistent with law or any procedure established pursuant 
thereto.

(3) Personnel and services. The head of any department, 
agency, or instrumentality of the United States may detail such 
personnel and may furnish such services, with or without reim 
bursement, as the Trade Representative may request to assist in 
carrying out his functions.

3EC. 301. DETERMINATIONS AND ACTION BY PRESI 
DENT.

[(a) DETERMINATIONS BEQTJIRING ACTION.—If the President deter 
mines that action by the United States is appropriate—

[(1) to enforce the rights of the United States under any trade 
agreement; or

[(2) to respond to any act, policy, or practice of a foreign coun 
try or instrumentality that—
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[(A) is inconsistent with the provisions of, or otherwise 
denies benefits to the United States under, any trade agree 
ment, or

[(B) is unjustifiable, unreasonable, or discriminatory and 
burdens or restricts United States commerce;

the President shall take all appropriate and feasible action within 
his power to enforce such rights or to obtain the elimination of such 
act, policy, or practice. Action under this section maybe taken on a 
nondiscriminatory basis or solely against the products or services of 
the foreign country or instrumentality involved.]

(a) DETERMINATIONS REQUIRING ACTION. 
(1) Iff GENERAL. If the President determines that action by 

the United /States is appropriate 
(A) to enforce the rights of the United States under any 

trade agreement; or
(B) to respond to any act, policy, or practice of a foreign 

country or instrumentality that 
(i) is inconsistent with the provisions of, or otherwise 

denies benefits to the United States under, any trade 
agreement, or

(ii) is unjustifiable, unreasonable, or discriminatory 
and burdens or restricts United /States commerce; 

the President shall take all appropriate and feasible action within 
his power to enforce such rights or to obtain the elimination of 
such act, policy, or practice.

(2) SCOPE OF ACTION. The President may exercise his author 
ity under this section with respect to any goods or sector—

(A) on a nondiscrimmatory basis or solely against the 
foreign country or instru?nentality involved, and

(B) without regard to iohe.ther or not such goods or sector 
were involved in the act, policy, or practice identified under 
paragraph (J).

(b) OTHER ACTION.—Upon making a determination described in 
subsection (a), the President, in addition to taking action referred 
to in such subsection, may—

(1) suspend, withdraw, or prevent the application of, or refrain 
from proclaiming, benefits of trade agreement concessions to 
cany out a trade agreement with the foreign country or instru 
mentality involved; [and]

(2) notwithstanding any other provision of law, impose duties 
or other import restrictions on the [products] goods of, and fees 
or restrictions on the services of, such foreign country or instru 
mentality for such time as he determines appropriate[.]/ and

(3) propose legislation where necessary and appropriate to 
carry out the objectives of subsection (a).

Any legislation proposed under paragraph (3) shall be treated as 
an implementing bill pursuant to the provisions of section 151, except 
that, for purposes of section 161 (c) (1), no trade agreement shall be 
required and the day on which the implementing bill is submitted 
shall .be treated as the day on which the trade agreement is sub-
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mitted. The President shall notify Congress, and publish notice m 
the Federal Register, of his intention to propose legislation under 
paragraph (3) at least 90 days before the implementing bill is 
submitted.

(c) PRESIDENTIAL PROCEDURES.—
(1) ACTION ON OWN MOTION.—If the President decides to take 

action under this section and no petition requesting action on 
the matter involved has been filed under section 302, the Presi 
dent shall publish notice of his determination, including the 
reasons for the determination in the Federal Kegister. Unless 
he determines that expeditious action is required, the President 
shall provide an opportunity for the presentation of views con 
cerning the taking of such action.

(2) ACTION REQUESTED BY PETITION.—Not later than 21 days 
after the date on which he receives the recommendation of the 
Special liepresentative under section 304 with respect to a 
petition, the President shall determine what action, if any, he 
will take under this section, and shall publish notice of Ms deter 
mination, including the reasons for the determination, in the 
Federal .Register. 

£(d) SPECIAL PROVISIONS.—
[(1) DEFINITION OF COMMERCE.—For purposes of this section, 

the term "commerce" includes, but is not limited to, services asso 
ciated with mtemationai trade, whether or not such services are 
related to specific products.]

(d) DEFINITIONS; SPECIAL RULE FOR VESSEL CONSTRUCTION SUB- 
swifs. For purposes of this section 

(1) DKVINITION ov COMMERCE. The term "commerce" includes, 
but is not limited to 

(A) services associated with international trade, whether or 
not such services are related to specific goods, and

(B) foreign direct investment by l/nited States persons 
with implications for trade in goods or services.

(2) VESSEL CONSTRUCTION SUBSIDIES.—For purposes of this sec 
tion an act, policy, or practice of a foreign country or instrumen 
tality that burdens or restricts United States commerce may 
include the provision, directly or indirectly, by that foreign coun 
try or instrumentality of subsidies for the construction oi vessels 
used in the commercial transportation by water of goods between 
foreign countries and the United States.

(3) DEFINITION OP UNREASONABLE. The term "unreasonable" 
means any act, policy, or practice which, while not necessarily in 
violation of or inconsistent with the international legal rights of 
the United /States, is otherwise deemed to be unfair and inequitable. 
The term includes, but is not limited to, any act, policy, or practice 
which denies fair and equitable 

(A) market opportunities;
(B) opportunities for the establishment of an enterprise; 

or
(<7) provision of adequate protection of intellectual prop 

erty rights.
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(4) DEFINITION OF UNJUSTIFIABLE. 
(A) hi general. The term "unjustifiable" means any act, 

policy, or practice which is in violation of, or inconsistent 
with, the international legal rights of the United States.

(B) Certain actions included. The term "unjustifiable" 
includes, but is not limited to, any act, policy, or practice 
described in subparagraph (A) which denies national or 
most-favored-nation treatment, the right of establishment, or 
protection of intellectual property rights.

(5) DEFINITION OF DISCRIMINATORY.—The term "discrimina 
tory" includes where appropriate any act, policy, or practice which 
denies national or most-favored-nation treatment to United States 
goods, services, or investment.

[SEC. 302. PETITIONS OR PRESIDENTIAL ACTION.
[(a) FILING OF PETITION WITH SPECIAL REPRESENTATIVES.—Any 

interested person may file a petition with the Special Representative 
for Trade Negotiations (hereinafter in this chapter referred to as the 
'Special Representative') requesting the President to take action under 
section 301 and setting forth the allegations in support of the request. 
The Special Representative shall review the allegations in the petition 
and, not later than 45 days after the date on which he received the peti 
tion, shall determine whether to initiate an investigation, 

[(b) DETERMINATION REGARDING PETITIONS.—
[(1) NEGATIVE DETERMINATION.—If the Special Representa 

tive determines not to initiate an investigation with respect to 
a petition, he shall inform the petitioner of his reasons therefor 
and shall publish notice of the determination, together with a 
summary of such reasons, in the Federal Register.

[(2) AFFIRMATIVE DETERMINATION.—If the Special Repre 
sentative determines to initiate an investigation with respect to 
a petition, he shall initiate an investigation regarding the issues 
raised. The Special Representative shall publish the text of the 
petition in the Federal Register and shall, as soon as possible, 
provide opportunity for the presentation of views concerning the 
issues, including a public hearing—

[(A) within the 30-day period after the date of the deter 
mination (or on a date after such period if agreed to by the 
petitioner), if a public hearing within such period is requested 
in the petition; or

[(B) at such other time if a timely request therefor is 
made by the petitioner.]

SEC. 302. INITIATION OF INVESTIGATIONS BY UNITED 
STATES TRADE REPRESENTATIVE.

(a) FILING OF PETITION. 
(1) 7.v GENERAL. Any interested person may file a petition, 

^o^th the United States Trade Representative (hereinafter in this 
chapter referred to as the "Trade Representative") requesting the 
President to take action under section 301 and setting forth the 
allegations in support of the request.
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(£) REVIEW OF ALLEGATIONS. The Trade Representative shatt 
review the allegations in the petition and, not later than 45 days 
after the date on which he received the petition, shatt determine 
whether to initiate an investigation.

(b) DETERMINATIONSREGARDING PETITIONS. 
(/) NEGATIVE DETERMINATION. If the Trade Representative de 

termines not to initiate an investigation with respect to a petition, 
he shall inform the petitioner of the reasons therefor and shall 
publish notice of the determination, together with a summary of 
such reasons, in the Federal Register.

(2) AFFIRMATIVE DETERMINATION. If the Trade Representative 
determines to initiate an investigation with respect to a petition, 
he shall initiate an investigation regarding the issues raised. The 
Trade Representative shall publish a summary of the petition in 
the Federal Register and shall, as soon as possible, provide oppor 
tunity for the presentation of views concerning the issues, includ 
ing a public hearing 

(A) within the 30-day period after the date of the deter 
mination (or on a date after such period if agreed to by the 
petitioner) if a public hearing within such period is requested 
in the petition; or

(B) at such other time if a timely request therefor is made 
by the petitioner.

(c) DETERMINATION TO INITIATE BY MOTION OF TRADE REPPRESENTA- 
TIVE. 

(1) DETERMINATION TO INITIATE. If the Trade Representative 
determines with respect to any matter that an investigation should 
be initiated in order to advise the President concerning the exer 
cise of the President's authority under section 301. the Trade Rep 
resentative shall publish such determination in the Federal Reg 
ister and such determination shall be treated as an affirmative 
determination under subsection (b ) (2).

(2) CONSULTATION BEFORE INITIATION. The Trade Representa 
tive shall, before making any determination under paragraph (1 ), 
consult with appropriate committees established pursuant to sec 
tion 135.

SEC. 303. CONSULTATION UPON INITIATION OF INVES 
TIGATION.

(a) IN GENERAL. On the date an affirmative determination is made 
under section 302 (b) [with respect to a petition,] the Special Repre 
sentative, on behalf of the United States, shall request consultations 
with the foreign country or instrumentality concerned regarding is 
sues raised in the petition or the determination of the Trade Repre 
sentative under section 302 (c) (1). If the case involves a trade agree 
ment and a mutually acceptable resolution is not reached during the 
consultation period, if any, specified in the trade agreement, the Spe 
cial Representative shall promptly request proceedings on the matter 
under the formal dispute settlement procedures provided under such 
agreement. The Special Representative shall seek information and 
advice from the petitioner (if anv) and the appropriate [private sec 
tor] representatives provided for under section 135 in preparing
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United States presentations for consultations and dispute settlement 
proceedings.

(b) DELAY OF REQUKST FOR COKSULTATIOKS FOR UP TO 90 DAYS 
(1) IN GENKRAL. Notwithstanding the provisions of subsec 

tion (a)  
(A ) the United States Trade Representative may delay for 

up to 90 days any request for consultations under subsection 
(a) for the purpose of verifying or improving the petition to 
ensure an adequate basis for consultation, and

(B) if such consultations arc delayed by reason of subpara- 
graph (A), each time limitation under section 304 shall be 
extended for the period of such delay.

(2) NOTICK AND REPORT. The Trade Representative shall 
(A) publish notice of any delay under paragraph (7) in 

the Federal Register, and
(B) report to Congress on the reasons for such delay in the 

report required by section 306.

SEC. 304. RECOMMENDATIONS BY THE SPECIAL REP 
RESENTATIVE.

(a) RECOMMENDATIONS.—
(1) IN GENERAL.—On the basis of the investigation under sec 

tion 302, and the consultations (and the proceedings, if appli 
cable) under section 303, and subject to subsection {b), the Spe 
cial Representative shall recommend to the President what ac 
tion, if any, he should take under section 301 with respect to the. 
[issues raised in the petition] matters under investigation. The 
Special Representative shall make that recommendation not later 
than—

(A) 7 months after the date of the initiation of the in 
vestigation under section 302(b)(2) if the petition alleges 
only un export subsidy covered by the Agreement on Inter 
pretation and Application of Articles VI, XVI, and XXIII 
of the General Agreement on Tariffs and Trade (relating to 
subsidies and countervailing measures and hereinafter re 
ferred to in this section as the "Subsidies Agreement");

(B) 8 months after the date of the investigation initia 
tion if the petition alleges any matter covered by the Sub 
sidies Agreement other than only an export subsidy;

(C) in the case of a petition involving a trade agree 
ment .approved under section 2(a) of the Trade Agreements 
Act of 1979 (other than the Subsidies Agreement), 30 days 
after the dispute settlement procedure is concluded; or

(D) 12 months after the date of the investigation initia 
tion in any case not described in subparagraph (A), (B), 
or (C).

(2) SPECIAL RULE.—In the case, of any petition—
(A) an investigation with respect to which is initiated 

on or after the date of the enactment of the Trade Agree 
ments Act of 1979 (including any petition treated under sec 
tion 903 of that Act as initiated on such date); and
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(B) to which the 12-month time limitation set forth in 

subparagraph (D) of paragraph (1) would but for this 
paragraph apply;

if a trade agreement approved under section 2 (a) of such Act of 
1979 that relates to any allegation made in the petition applies 
between the United States and a foreign country or instrumen 
tality before the 12-month period referred to in subparagraph 
(B) expires, the Special Representative shall make the recom 
mendation required under paragraph (1) with respect to the 
petition not later than the close of the period specified in sub- 
paragraph (A), (B), or (C), as appropriate, of such paragraph, 
and for purposes of such subparagraph (A) or (B), the date of 
the application of such trade agreement between the United 
States and the foreign country or instrumentality concerned 
shall be treated as the date on which the investigation with re 
spect to such petition was initiated; except that consultations and 
proceedings under section 303 need not be undertaken within 
the perioa specified in such subparagraph (A), (B), or (C), as 
the case may be, to the extent that the requirements under such 
section were complied with before such period begins.

(3) REPORT IF SETTLEMENT DELATED.—In any case in which 
a dispute is not resolved before the close of the minimum dispute 
settlement period provided for in a trade agreement referred 
to in paragraph (1) (C) (other than the Subsidies Agreement), 
the Special Representative, within 15 days after the close of such 
period, shall submit a report to Congress setting forth the rea 
sons why the dispute was not resolved within the minimum 
period, the status of the case at the close of the period, and the 
prospects for resolution. For purposes of this paragraph, the 
minimum dispute settlement period provided for under any such 
trade agreement is the total period of time that results if all 
stages of the formal dispute settlement procedures are carried 
out within the time limitations specified in the agreement, but 
computed without regard to any extension authorized under the 
agreement of any stage.

(b) CONSULTATION BEFORE RECOMMENDATION.—Before recom 
mending that the President take action under section 301 with respect 
to the treatment of any product^ or service of a foreign country or 
instrumentality which is the subfect of a petition filed under section 
302, the Special Representative, unless he determines that expeditious 
action is required—

(1) shall provide opportunity for the presentation of views, 
including a public hearing if requested by any interested person;

(2) shall obtain advice from the appropriate £private sector J 
advisory representatives provided for under section 135; and

(3) may request the views of the International Trade Commis 
sion regarding the probable impact on the economy of the United 
States of the taking of action with respect to such product or 
service.

If the Special Representative does not comply with paragraphs (1) 
and (2) because expeditious action is required, he shall, after making 
the recommendations concerned to the President, comply with such 
paragraphs.
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SEC. 305. REQUESTS FOR INFORMATION.
(a) IN GENERAL.—Upon receipt of written request therefor from 

any person, the Special Representative shall make available to that 
person information (other than that to which confidentiality applies) 
concerning—

(1) the nature and extent of a specific trade policy or practice 
of a foreign government or instrumentality with respect to par 
ticular merchandise, to the extent that such information is avail 
able to the Special Representative or other Federal agencies;

(2) United States rights under any trade agreement and the 
remedies which may be available under that agreement and under 
the laws of the United States; and

(3) past and present domestic and international proceedings or 
actions with respect to the policy or practice concerned.

(b) IF INFORMATION NOT AVAILABLE.—If information that is re 
quested by an interested party under subsection (a) is not available to 
the Special Representative or other Federal agencies, the Special Rep 
resentative shall, within 30 days after receipt of the request—

(1) request the information from the foreign government; or
(2) decline request the information and inform the person in 

writing of the reasons for the refusal.
(c) CERTAIN BUSINESS INFORMATION NOT MADE AVAILABLE.- 

(1) IN GENERAL. Except as provided in paragraph (2), and 
notwithstanding any other provision of law (including section 552 
of title 5, United States Code), no information requested and re 
ceived by the Trade, Representative in aid of any investigation 
under this chapter shall be made available to any person if 

(A ) the person providing such information certifies that  
(i) such information is business confidential, 
(ii) the disclosure of such information would endan 

ger trade secrets or profitability, and
(Hi) such information is not generally available;

(B) the Trade Representative determines that such cer 
tification is well-founded; and

(C) to the extent required in regulations prescribed by the 
Trade Representative, the person providing such informa 
tion provides an adequate nonconfidential summary of such 
information. '

(2) USE OF INFORMATION. The Trade Representative may 
(A) use such information, or make such information avail 

able (in his own discretion) to any employee of the Federal 
Government for use, in any investigation under this chapter, 
or

(B) may make such information available to any other 
person in a form which cannot be associated, with, or other 
wise identify, the person providing the information.



ADDITIONAL VIEWS OF MR. HEINZ
I voted to report S. 2094 as modified with both enthusiasm and some 

regret. Enthusiasm because of the important step this bill represents 
in the direction of a more vigorous trade policy. Regret because of the 
committee's failure to seize all of the opportunities the bill presented, 
despite months of work on it.

Congressional focus on the reciprocity concept began last year as a 
number of Senators on the Finance Committee, including myself, be 
gan to draw the public's attention to the kinds of economic changes 
occurring in the international marketplace that adversely affected our 
interests. From an American perspective those changes have come to 
mean increased subsidies abroad on imports entering our country and 
increased barriers to our exports, as other nations struggle to cope 
with global recession and unemployment through a resurgence of and 
mercantilism protectionism.

In part our attention to this problem comes from heightened sensi 
tivity. Our own recession, coupled with radical advances in communi 
cation and transportation in the past 25 years have made us more aware 
of an interest in commercial opportunities elsewhere in the world. 
For an increasing number of American producers in both manufac 
turing and agriculture "growth" means exports. Similarly, our pro 
ducers in mature industries have become more aware of increased im 
ports, as other nations, facing the same problems we have, choose to 
deny the free market and export their problems through dumping and 
subsidizing.

Our increased sensitivity is also a product of the trade negotiation 
cycle itself. Thanks to the Multilateral Trade Negotiations and pre 
vious rounds, we now have much lower tariff walls plus codes on dump 
ing, subsidies. Government procurement, customs valuation and so on. 
Barriers that were under the table in the past and insignificant in 
comparison to high tariffs are now exposed for all to see.

Nor should we be blind to the significance of these barriers and un 
fair practices or to the fact that they are growing. Witness after wit 
ness in virtually every hearing the committee has had this year regard 
less of the subject has commented on the increasing difficulty of obtain 
ing market access abroad, particularly in Japan, or on the increasing 
incidence of unfairly traded imports, particularly in steel, items fabri 
cated out of steel and other alloys, and a variety of retail products. 
The June 10 preliminary determinations by the Commerce Depart 
ment in the pending steel cases, for example, found subsidies covering 
20 percent of the steel imported into the United States and 50 percent 
of the steel shipped from the European Community. Some of the sub 
sidies were as high as 40 percent. There are numerous other cases pend 
ing that will almost certainly increase these percentages.

It was in this evolving global context and with the conviction that all
(31)
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nations would gain most through the preservation of free market prin 
ciples, that Senator Danforth and I introduced separate reciprocity 
bills on February 10th (S. 2094) and February 4th (S. 2071) respec 
tively.

These bills were intended to clarify present law with respect to the 
President's authority to seek improved market access and to retaliate 
if it is denied; to broaden the law to clearly cover services and invest 
ment issues; to broaden the right of action to include Congress; to 
create retaliatory authority that is flexible and centralized in the Exec 
utive Office of the President; and to increase the likelihood that au 
thority would actually be used by clarifying it and increasing the 
reporting burden on the President, so that he would either have to act 
or explain why he was not acting. In all such circumstances the author 
ity provided was discretionary.

In making these proposals we saw a means of restoring free market 
principles to the international economy by attacking subsidies and 
the barriers to equitable access that are proliferating as the global 
economy becomes more complex. The bills were premised not on pro 
tectionism but on competition—competition of price and quality based 
on equal access to markets. They were intended to open others' doors not 
shut ours, both bills recognized that this would not necessarily occur 
without giving the President significant negotiating leverage. And it 
was our view that ultimately the leverage would have to be used a time 
or two to convince our trading partners that we are serious in our de 
termination that markets be open and fair.

One of our problems throughout the past several administrations 
has been a tendency to make impressive threats and then not follow 
through when our bluff is called. I fear we have reached the point 
where our negotiating positions are often not credible simply because 
our trading partners, based on their past experience with us, simply do 
not believe we will retaliate no matter how justified our grievances 
might be.

We have seen this situation recently in the steel cases, where it ap 
peared a number of European governments were reluctant to enter 
into serious settlement negotiations because they believed, up to June 9 
at any rate, that our government would step in and solve the problem 
for them. That did not happen, and, regardless of the outcome of those 
particular cases, the fact that we have a Commerce Department clearly 
committed to enforcement of the law will send a message abroad that 
will stand us in good stead in the future.

In part, I believe this bill has succeeded in creating a mechanism 
for the kind of more aggressive trade policy we need. Existing law is 
clarified and defined. There is no longer any doubt that sendees and 
investment are covered or that the statute is intended to deal with 
non-GATT access problems as well as with GATT and code violations. 
The bill provides a study/analysis mechanism for identifying trade 
barriers and estimating their impact. This information will be valuable 
either to help the Government initiate cases or to encourage aggrieved 
industries to file petitions.

I am particularly pleased that the bill contains a number of provi 
sions from my own legislation—from both S. 2071 and S. 2356, beyond
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the general approaches contained in both the Danforth and Heinz 
bills. First, the use of so-called "fast track" section 151 procedures is 
added to the list of Presidential retaliatory authorities. Under those 
procedures the President can propose legislation which would then be 
considered under a special process providing for strict time limits on 
committee and floor consideration, guaranteed votes and no amend 
ments. Through such procedures Congress can maintain effective con 
trol over retaliatory actions without the risk of timely proposals being 
tied up in extended debate or ruined by the addition of other, often 
nongermane items.

Second, the bill makes clear that the President has the authority to 
direct independent regulatory agencies to implement his actions under 
this legislation. The committee believed, correctly in my judgment, 
that it was unwise to permit such agencies to act on their own initiative 
in sensitive matters of international trade policy, but that it is certainly 
appropriate for them to act if asked to do so by the President. Third, 
thanks to an amendment I offered in committee, the bill now makes 
clear what we intended from the beginning—that all investment issues 
are covered and eligible for study, negotiation, or, if necessary, 
retaliation.

Finally, the reported version of S. 2094 borrows from my high tech 
nology bill (S. 2356, introduced April 1 by Senator Hart and myself) 
and recognizes the growing importance of those industries to our eco 
nomic future and assigns them special attention by our trade policy 
makers.

The bill as reported incorporates the three essential components of 
S. 2356: negotiating authority, tariff-cutting authority, and studies of 
barriers and government policies affecting high technology. In includ 
ing these provisions the Committee recognized both the importance of 
high technology industries to our economy and the special trade prob 
lems they have.

As an industry experiencing sharp growth and change, high invest 
ment in research and development, and a rapidly declining learning 
curve for each new product, high technology manufacturers are rela 
tively more vulnerable to predatory foreign practices aimed at price 
undercutting to capture market share, with devastating consequences 
for their future ability to invest and develop new generations of prod 
ucts. At the same time our industry experiences severe restrictions on 
access to foreign markets. We are expected to buy others products 
without limit, but it is somehow unfair for us to seek similar opportu 
nities in other countries.

The provisions of this bill, however, provide a means for attacking 
this problem through a study of existing access problems and the 
authority to negotiate their reduction or elimination or other 
arrangements to offset them. The latter provision is intended to pro 
vide flexibility in dealing with barriers so firmly embedded in a society 
that their elimination or reduction is, in practical terms, unattainable. 
In such cases agreements providing some compensatory arrangement 
offsetting the effects of the barrier are permitted.

Finally, the high technology provisions provide modest tariff- 
cutting authority on a limited range of computers and semiconductor 
items. The authority is restricted to seven items:
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Schedule TSV8 
Accounting, Computing and Other Data Processing Machines..._____ 676.15 
Da'ta Processing Machines Provided for in 676.3030..———________ 676.30 
Parts of automatic data processing machines and units thereof provided

for in 676.5230___________________________________ 676. 52 
Transistors _______—_——————_———__—————————_ 687. 40 
Monolithic Integrated Circuits___-______________________ 687. 74 
Other Integrated Circuits.__—————....—__————.—————_ 687.77 
Other Electronic Components.————————————————————————— 687. 81

The tariffs on all those items are under 5 percent at present, and the 
bill provides authority to reduce or eliminate them. No other items 
are affected, and the authority expires after 5 years.

I added this provision to the bill because I believe it is a necessary 
element in helping our high technology industries compete interna 
tionally. It is my expectation that the authority will be exercised pur 
suant to negotiations which produce equivalent concessions on the 
part of our trading partners. I also want to make it clear, however, that 
1 remain opposed to broad tariff-cutting authority outside the context 
of a specific multilateral negotiating round. Congress has historically 
been reluctant to grant such broad authority; wisely so, in my judg 
ment. The authority in this bill is sectorally based, narrowly circum 
scribed, and limited in duration. I intend to oppose any efforts to 
broaden it.

Despite these steps forward however, the bill misses some important 
opportunities. In truth, as Senator Long pointed out when the com 
mittee considered the bill, it is no longer a real reciprocity bill since 
the "substantially equivalent competitive opportunities" standard in 
Senator Danforth's original S. 2094 has been removed from the retal 
iatory portion of the bill, though it remains as an objective of the bill. 
That action, and the bill's greater reliance on national treatment-re 
lated concepts as in S. 2071, in my judgment, make good sense.

Elsewhere, however, the weakening compromises that have been 
made are apparent, beginning, with the more limited retaliatory au 
thority. Initially, both my bill and Senator Danforth's bill provided 
discretionary authority because we both believed the complexity and 
sensitivity of trade barrier problems demanded a flexible approach 
from the President. Mandatory "mirror image" reciprocity would 
serve no useful purpose and would likely have unintended adverse con 
sequences for our own trade practices.

There is, however, considerable range within the universe of dis 
cretionary authority. Both our original bills opted for the clear impli 
cation that when a barrier is found, the Executive ought to do some 
thing about it. My original high technology bill as well contained a 
provision essentially requiring either periodic "exoneration" of na 
tions with alleged barriers or Presidential action to deal with them.

The bill as reported, however, weakens the implication that action is 
expected by removing any effective link between the study of barriers 
and subsequent action by the President. I suspect this will mean the 
continuation of the present record of virtually no self-initiations by 
the government in section 301 cases and a reliance instead on the peti 
tion process.

That process, however, has been weakened as well. The authority for 
the Ways and Means and Finance Committees to qualify as petition-
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ers has been removed, as has a provision requiring an interim report 
on retaliatory alternatives available in each case should the GATT- 
conciliation process not be successful. Both those provisions were in 
the original versions of S. 2071 and S. 2094. In addition, the bill now 
contains authority for the U.S. Trade Representative to delay request 
ing consultations in a section 301 case for up to 90 days. The commit 
tee agreed to my amendment to limit the use of that authority to veri 
fying or determining the sufficiency of the petition for consultations, 
but I fear the opportunity to delay for political purposes may never 
theless be tempting, despite the committee's intent.

There were two areas where we were able to defeat the administra 
tion's efforts to further weaken the bill—one by circumscribing the 
scope of investment issues covered by the bill, and one by inserting a 
"national interest" exception, which historically has been used by sev 
eral administrations in other contexts as an excuse for inaction. The 
bill already contains enough reason not to act without this additional 
omnibus excuse.

While I believe the bill is weaker than it should have been, and cer 
tainly weaker than it could have been, had the committee stood its 
ground, I do not agree with the suggestion that it sends the wrong 
signal abroad. The only important signal this bill sends anyone will be 
determined by the way it is implemented by the Executive. From the 
beginning most of the committee understood that the key issue was not 
what additional authority was needed—because existing authority is 
already broad—but rather how to structure legislation that would in 
sure the authority would be used, unlike our practice in past years. I 
voted to report the bill because it does make a useful and necessary 
contribution to our trade laws, particularly with respect to services, 
investment, and high technology, and because it provides needed ex 
pansion and clarification of present law. Unfortunately, the bill weak 
ens the link between that authority and the expected action, which 
makes the key issue—the use of that authority—an open question.

JOHN HEINZ.



MINORITY VIEWS OF MR. LONG
When this session began, Chairman Dole denned reciprocity in an 

article in the New York Times as follows:
Reciprocity means a dramatic change from the "most- 

favored-nation" principle. It means that other countries 
should provide us with trade and investment opportunities 
equal not simply to what they afford their other "most- 
favored" trading partners, but equal to what we offer them.

I agree with this concept of reciprocity, and I also believe that if 
we are to bring justice and fairness to the international trading 
system, we must now adopt such a policy.

The present trading system, established at the end of the Second 
World War, is based on economic theories, not today's realities. The 
theories are of comparative advantage and free trade; the realities to 
day are protectionism in Europe, Japan, and less developed countries, 
and trade with state-controlled economies and the Organization of 
Petroleum Exporting Countries.

Under the present trading system, the United States comes up 
short. Since we are expected to be the leaders of the system, other 
countries assume that we will give up trade benefits for the sake of 
abstract principles. For example, in the Tokyo Round Subsidies Code, 
the United States limited its right to assess duties that countervail 
the impact of foreign government subsidies in return for the abstract 
promise, which obviously has not been fulfilled, that foreign govern 
ments would not subsidize their exports.

There is no way that mere negotiation can get us out of the current 
unfavorable trend in world trade. If we are to be effective, we must 
have something to withhold and then negotiate about. Currently, we 
allow ourselves to withhold nothing. Therefore, no country has any 
incentive to relinquish its protectionist policies toward us. For exam 
ple, Japan, which benefits from its bilateral surplus with the United 
States, will not give this advantage away voluntarily. No lesser mind 
than that of Deity itself can keep up with all the subtleties and rules 
of Japanese import trade, which are so effective in excluding Ameri 
can products, but these obstacles to free trade could be removed in 
short order if Japan had an adequate incentive to do so. American 
ineptitude in assessing our trade situation assures Japanese success.

Likewise, the European Community simply regards current agree 
ments as not applicable to their unfair export subsidies and protec 
tionist policies. Since Europe benefits from these policies, it will not 
give them up merely because the United States says an international 
agreement requires it.

The only way America can hold its own in a world where each 
country talks free trade and no major liation really practices it is 
to do business on a quid pro quo basis, withholding the quid until we 
get the quo.
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If America can wake up before its industrial capacity has been 
given away, this nation can hold its own. It can do that by simply 
insisting that those who sell to us buy from us. The logical starting 
place is Japan. That nation sells us nothing that could not be pro 
duced here. Yet it buys from us only as a last resort. Meanwhile, it 
denies its own consumers American products that they would like 
to buy at a reasonable price.

This so-called reciprocity bill, originally intended to deal with 
the lack of balance in the current situation, has been modified to 
make it worse than meaningless. In its infancy, the bill proposed 
effective action by this Government to achieve reciprocity, but now 
the bill as reported retains reciprocity only as a "purpose" of the 
bill, mere words with no real authority to back them up.

The accepted formula for reciprocity is that it means "substan 
tially equivalent competitive opportunities." By deleting this mean 
ingful phrase and instead substituting vague words, such as "fair" 
and "equitable," the bill invites an impression that something has 
been done to help American management and labor. In fact, the bill 
is mere window-dressing for additional negotiating authority that 
will give away more of America's substance than could have been 
given away without the bill. If this bill becomes law, then the Gov 
ernment of Japan, having once feared that America was on the verge 
of acting to defend its industrial strength, will heave a sigh of relief 
that both the Executive Branch and the Congress have thrown in 
the towel and settled for a mere gesture. Even worse, this bill serves 
as a vehicle for future concessions that we cannot afford.

If the Senate is serious about true reciprocity, then it will approve 
the following substitute provision, which represents the heart of 
what Chairman Dole denned as "reciprocity."

BEcrpRocmr
(a) Whenever the President determines that any existing 

act, practice, or policy of any foreign country is unduly 
burdening and restricting the foreign trade of the United 
States, and that no United States act, policy, or practice im 
poses a similar burden or restriction on the foreign trade 
of that country, then the President may proclaim such new 
or additional duties or other import restrictions as are likely 
to burden or restrict the foreign trade of that country to the 
same extent that country burdens or restricts United States 
foreign trade.

(b) The President may, as necessary to carry out the pur 
poses of this section—

(1) issue rules and regulations;
(2) delegate responsibilities under this section as he 

deems appropriate;
(3) conduct investigations and hearings as he deems 

appropriate; and
(4) proclaim increases in rates of duty on a discrimi 

natory or a nondiscriminatory basis, and following any 
such increase may reduce duties, or remove or reduce 
any other import restriction imposed under this section, 
to levels equal to or higher than the level of such duties 
or restrictions before he took action under this section.

RUSSELL B. Loxo.



MINORITY VIEWS OF MR. BAUCUS
In Committee, I voted against this legislation, reluctantly, for sev 

eral reasons.
The 1980's have been referred to as "the dangerous decade." This is 

true for economic as well as military reasons.
The world economy is undergoing profound and fundamental 

change. New higher technology and service industries are growing; 
older industries are under challenge. Industrial, Communist and de 
veloping nation economies are in deep trouble. Trade tensions are ris 
ing accordingly.

Moreover, America's friends and allies are increasingly divided 
over a range of issues. Americans and Europeans are justifiably miffed 
by the slow pace of Japanese market-opening measures. Europeans, 
who themselves practice protectionism and subsidization (in steel and 
agriculture, for example), are angry at American interest rates, op 
position to the trans-Siberian Pipeline, and our reluctance to inter 
vene in international currency markets.-

Once again, the Middle East has erupted. Latin America is un 
stable. We may face increasing strains with China. Meanwhile, the 
Soviet orbit is characterized by similar disarray, and in some cases, 
potential bankruptcy.

Trade policy must take into consideration the changing world econ 
omy, tensions between America's friends (and adversaries), the prob 
lems of our own economy, and the degree to which foreign protec 
tionism exacerbates those problems.

Obviously, different problems mitigate in different policy direc 
tions. We need to be more aggressive in defending our rights under 
international trade agreements. We need to strengthen our domestic 
economic infrastructure to make American products more competi 
tive. And we need to do so while avoiding the protectionism that com 
pounded the Great Depression in the 1930's. It is no easy task.

I would have opposed the original "reciprocity" bill, had it been 
voted on by the Committee, because it would have heightened inter 
national tensions without the promise of significant trade benefits. I 
opposed the final bill, because it sent different signals to different 
people, and I do not believe that it will provide significant trade ben 
efits, while it does create subtle dangers of misunderstanding.

ON JAPAN
I recently spent some time in Japan, and since my return, I have 

met with numerous members of the Diet. I am greatly concerned about 
the future of U.S.-Japanese relations, and want to avoid escalating 
tensions that would be mutually tragic.

We should remember that on most international issues, Japan has 
been a steadfast American ally. Yet, the Japanese are moving dis-

(38)



-39

astrously slow in opening their markets. Agricultural protection is 
outrageous, and more than a few Japanese officials have admitted this 
privately. In Europe and the United States, there is an increasing 
belief, overstated but not wholly inaccurate, that Japan is exporting 
unemployment.

The Japanese market-opening measures, while historic by Japanese 
standards, must continue. More concessions, major in scope, detailed 
in presentation, are needed.

When Ambassador Brock appeared before the Trade Subcommittee, 
I asked him how far Japan had come in opening its markets. He said 
Japan had moved about 15 percent of the distance. After the recent 
round of Japanese concessions, a little more distance has been covered.

This fall, agricultural negotiations will resume, and the GATT 
Ministerial will take place. The next few months are extremely impor 
tant and extremely sensitive. It is vital that Japan move much further 
down the road of open markets.

DIFFERENT SIGNALS

Japanese-American relations are characterized by a failure to com 
municate. Japanese markets are more open than most Americans 
realize, and more closed than most Japanese understand.

This legislation sends two different signals. To Americans, the 
message is action. We are acting on trade. But to Japanese officials, we 
may be sending the opposite message, by passing a mild bill, at this 
time.

I fear that some Japanese officials, arguing within the Japanese 
government, may use this legislation as evidence that major market- 
opening measures are not urgently needed.

Such a reading would be radically and dangerously wrong. Such a 
misunderstanding, if it weakens future Japanese initiatives, could 
ultimately lead to more protectionism on both sides of the Pacific.

Therefore, I am concerned about the timing of this legislation. I 
have no profound objection to its content. It would be well advised to 
pass it after, but not before, more far-reaching Japanese concessions 
that are needed to prevent future tensions.

TOWARD THE FDTTJRE

My second concern is that the bill deals with symptoms, rather than 
the disease. The roots of our trade problem are here at home. If we 
don't address these domestic problems, our lack of competitiveness, 
and hence our trade problems, will persist, no matter how open mar 
kets may be.

We need to address the overvaluation of the dollar, and the under 
valuation of the yen. We need to address those problems that account 
for a lack of competitiveness. Again, non-competitive products will 
not sell in open markets.

We need to devote more resources to research and development.
We need to increase our commitment to education. Ph D.'s in the 

sciences are down from the 1970's. In chemistry, physics, computer 
sciences, astronomy, and engineering, they are down between 25-40
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percent. As a percentage of population, Japan produces about twice 
as many engineers as we do. Many of those who do graduate from 
American schools are foreign students, who will return home to com 
pete against Americans.

We need to move toward a computer literature population. When 
•today's youths mature, either they will be computer literate or thej 
will be in trouble.

We need to maintain our leadership in civilian space sciences. Re 
cently, the Office of Technoolgy Assessment suggested that we are 
abandoning that "leadership role. If it is taken over by trade com 
petitors in Europe or Japan, future competitiveness would be furthei 
eroded.

We need to improve our roads and ports, which are essential to a 
sound economic infrastructure. Today we are neglecting them.

We need to train and retrain workers to provide the skilled laboi 
that is now in short supply. Today there are unfilled jobs. We need 
to match the workers with the work.

We need to have a population more literate in foreign languages, 
How many Japanese do we know that speak English ? And how manj 
Americans speak Japanese ? The contrast is enlightening.

We need to find ways of encouraging American business to think in 
longer terms, rather than being preoccupied with short term profit 
margins.

We need to get interest rates down, to allow business to invest al 
more reasonable rates, to restore consumer purchasing power, and tc 
bring the value of the dollar more into balance, to stimulate exports

We are neglecting these problems for a reason. We are neglecting 
them because we need to finance a record $750 billion tax cut, and $ 
$11/2 trillion defense budget, over five years.

The greatest contribution we can make to our balance of tradt 
would be to change the direction of economic policymaking, to address 
those questions that most profoundly affect competitiveness.

While we do this, we should pursue a tough negotiating posture. li 
this fall yields significant market opening measures, a bill such as the 
one reported by the Finan'ce Committee would be timely and appro 
priate. If not, we will have no choice but to pursue stronger legislation,

MAX BATJCDS.


